SOAH DOCKET NO. 582-10-4184
TCEQ DOCKET NO. 2005-1490-WR

CONCERNING THE APPLICATION § BEFORE THE
§
BY THE BRAZOS RIVER §
AUTHORITY § TEXAS COMMISSION ON
§
FOR WATER USE PERMIT NO. 5851 §
AND RELATED FILINGS § ENVIRONMENTAL QUALITY

LAKE GRANBURY COALITION’S BRIEF ON CERTIFIED QUESTIONS

TO THE HONORABLE COMMISSIONERS:

The City of Granbury, Hood County, and the Lake Granbury Waterfront Owners
Association (collectively, the “Lake Granbury Coalition”) file this brief on the questions certified
by the Administrative Law Judges and respectfully show the following:

INTRODUCTION

By the admission of all parties to this proceeding, it is not possible for the Brazos River
Authority’s Permit No. 5851 to issue — if at all — prior to May 2014. Meanwhile, the proposed
Senate Bill 3 environmental flow standards for the Brazos River Basin will be adopted in
February or March of 2014 and will apply to all new water permits issued after their effective
date. Therefore, by the plain terms of the existing statutes and regulations, BRA’s requested
permit must comply with these new legislatively-mandated environmental flow standards.

BRA’s essential argument, as presented to the Administrative Law Judges, is that
incorporation of the new standards now will cause a delay in its efforts to obtain this permit, and
that the Executive Director’s prior review of the permit application without the SB 3 standards
will have been wasted time and effort. But BRA’s proposed solution — a delay or transition

period in applying these standards to its permit application — does nothing to address these



issues. Instead, it proposes to create more inefficiency by delaying for an unspecified number of
years the review, evaluation, and incorporation of these mandatory environmental flow standards
as they pertain to the SysOp Permit. Incorporation of these standards must necessarily occur
sooner or later if BRA is to obtain this permit; BRA simply proposes that it occur later, which is
not an efficient solution from the perspective of anyone but BRA, as it seeks the earliest possible
grant of its application.

For reasons of legality and efficiency alike, the Commissioners should decline BRA’s
invitation to temporarily ignore the new SB 3 standards in the context of this permit application.

ARGUMENT

A. By statute and regulation, the new environmental flow standards unambiguously
apply to BRA’s permit application.

The first three questions, as proposed by BRA and certified by the ALJs, essentially ask
the Commissioners to determine whether the new environmental flow standards truly must apply
to BRA’s application. The answer is yes. By the plain terms of the existing statutes and
regulations, these standards apply to new permits issued after their effective date. BRA will
likely argue that the TCEQ has discretion in determining that effective date and that the
Legislature has not precluded such discretion, but the statutes and regulations provide no
affirmative support for that argument. On the contrary, these authorities contemplate that the SB
3 standards will be applied to any new water right following their adoption.

The Legislature’s direction on this issue has been straightforward. Section 11.147(e-3) of
the Water Code declares that once environmental flow standards have been adopted under
Section 11.1471, “the commission shall apply any applicable environmental flow standard,
including any environmental set-aside” instead of considering the interim conditions laid out in §

11.147 (b)-(e). See TEX. WATER CODE § 11.147(e-3) (emphasis added). Section 11.1471 further



clarifies the intended timing of the SB 3 rules. It states that a permit for a new appropriation
“that is issued after the adoption of an applicable environmental flow set-aside must contain
appropriate conditions to ensure protection of the environmental flow set-aside.” Id. §
11.1471(d) (emphasis added). Thus, the Legislature contemplated that permits issued after the
adoption of this new environmental flow regime would be subject to its provisions and evaluated
for compliance therewith.

TCEQ has adopted and proposed rules following the Legislature’s direction. Section
298.10 provides that these environmental flow standards, once adopted, apply to any permit for a
new appropriation of water pending on or after September 1, 2007. See 30 TEX. ADMIN. CODE §
298.10(a); see also id. § 298.15 (“[T]he commission shall apply any applicable environmental
flow standard, including any environmental flow set-aside, adopted in this chapter, instead of
considering the factors specified in Texas Water Code § 11.147(b)-(e).”) (emphasis added).
Similarly, the proposed rules for the Brazos Basin — the standards to which BRA’s requested
permit would be subject — include a provision declaring that water right permits “issued after the
effective date of this subchapter . . . shall contain flow restriction special conditions that are
adequate to protect the environmental flow standards of this subchapter.” See Rule Project
Number 2013-009-298-OW, Proposed Rule § 298.485.

In sum, there is no need for interpretation of existing law — the new environmental flow
standards should apply to BRA’s permit application. By claiming that the Commission has
discretion to begin applying these standards at a time of its choosing, BRA reads discretion and
exceptions into the legislation that do not appear in the text of the statute. These statutes and

rules employ mandatory, not permissive language (i.e. “shall” and “must”). See TEX. GOV’T



CODE § 311.016." Moreover, the “reopener” provision in section 11.147(e-1) does not grant
TCEQ the right to temporarily ignore the Chapter 298 environmental flow standards; instead,
that provision simply allows TCEQ to adjust previous interim permit conditions once
“environmental flow standards [are] adopted under Section 11.1471.” See TEX. WATER CODE §
11.147(e-1); see also Friends of the Brazos River et al.’s Response to BRA’s Motion to Certify
Questions at 2 (SOAH Dkt. 225, Oct. 14, 2013). In the event there are actually environmental
flow standards to apply when a permit issues — as would be the case here, if BRA’s application is
granted — the Water Code is clear that “the commission shall apply” those standards, instead of
relying on the interim conditions in section 11.147(b)-(e). See TEX. WATER CODE § 11.147(e-3)
(emphasis added).

Ultimately, then, this is not a question of “which” environmental flow standards will
apply to the SysOp Permit Application, as BRA suggests. There is only one set of environmental
flow standards required by Texas law, and by the time this contested case reaches a hearing, it
appears that the Brazos River Basin will have such an applicable standard. The Legislature has
indicated that once these standards are adopted, they should be applied to all permits issued
thereafter. See id. §§ 11.147(e-3) & 11.1471(d). Permit Application No. 5851 is no exception.

B. The ad hoc exception BRA proposes is improper and inefficient.
Even if TCEQ did have the discretion to delay the application of these new

environmental flow standards, it would be unwise and improper to adopt a “transition rule” that

" As demonstrated by the questions themselves, BRA intends to argue that any timing requirement for adoption of
the new environmental flow standards is merely directory, not mandatory. See BRA’s Reply to Responses to Motion
to Certify Questions at 3 (SOAH Dkt. 231, Oct. 15, 2013) (citing cases). Ignoring, for a moment, that the statute
contains no such suggestion, the cases cited by BRA are irrelevant to this issue. Those cases all dealt with allegedly
jurisdictional prerequisites to suit, and simply stand for the proposition that not all statutory deadlines impose
consequences for noncompliance. See, e.g. TJFA, L.P. v. Tex. Comm’n on Envtl. Quality, 368 S.W.3d 727, 734
(Tex. App.—Austin 2012, pet. denied). That is a very different proposition than the one BRA proposes, i.e. that an
administrative agency can avoid a clear legislative directive to create and apply new rules simply because it would
be inconvenient to an applicant to apply the rules immediately.



would exempt BRA from them for at least the next several years. These long-anticipated
requirements should be applied as written to all permit applications issued after their effective
date, including BRA’s proposed SysOp Permit. This would not, as BRA has suggested in its
briefing to the ALJs, lead to an inefficient result. To the contrary, application of the Code as
written would ultimately save all parties time and effort.

No party should take lightly the additional effort that application of the new
environmental flow standards will require from BRA and TCEQ staff. But under BRA’s
proposed transition rule (and if BRA’s permit is granted, as it has requested), this work would be
required in the next three-plus years anyway. Accordingly, the relevant issue is whether BRA
will be entitled to, in the interim, seek its permit, and bring all parties and the ALJs through a
contested case hearing, without having the ALJs or the Commissioners evaluate the permit for
compliance with the SB 3 standards that will already be in effect. The question answers itself.
The new environmental flow standards could affect the water availability analysis and the
application’s compliance with other statutory and regulatory requirements, perhaps in significant
ways. See TEX. WATER CODE § 11.1471(d). It simply does not make sense to rush a new permit
application — particularly one of unprecedented magnitude and complexity — when its
fundamental hydrology may be obsolete from the moment it issues.

While the existing permit application does contain detailed environmental flow
provisions that are, in BRA’s estimation, “very comparable” to the proposed SB3 standards, they
are admittedly different. BRA acknowledges this and concedes that three to four months of
revision to the Water Management Plan, and three more months of additional review time by the
Executive Director will be necessary in order to incorporate the new standards. See BRA’s

Motion to Certify Questions at 2 (SOAH Dkt. 217, Oct.7, 2013). Accordingly, common sense, a



legislative mandate, and all parties’ interests in the efficiency of this proceeding require that the
effect of the SB 3 standards be determined before any new water right goes into effect, rather
than several years later.

Finally, any additional delay and expense that arises from making BRA accountable to
this generally applicable law is largely BRA’s doing. BRA has noted in previous briefing on this
issue that the SysOp Permit Application has been pending since 2004, presumably to
demonstrate that no more delay can be tolerated. However, the reason this application is still
being litigated is BRA’s insistence on a two-step process that sought a significant, undefined
appropriation of new water in one stage and promised to specify diversion points and rates
(along with other legal requirements) in another. Had BRA simply complied with Texas law the
first time around, the permit would have simply been granted or denied without the need to
demonstrate immediate compliance with these as-yet-uncreated environmental flow standards.
But now that Texas law on environmental flows is unquestionably different, BRA should not be
heard to say that a delay of its own doing is sufficient reason to create an ad hoc exception.

CONCLUSION

The proposed SB 3 environmental flow standards — now more than six years in the
making — should be applied as written to all permit applications issued after their effective date,
including BRA’s proposed SysOp Permit. This conclusion is consistent with existing statutory
and regulatory guidance, which should not be circumvented by the creation of an unwarranted
exception. Rather, any new water right must be judged for its consistency with all Texas water
laws before any such right is granted. Applying the final, effective environmental flow standards

to this complex application the first time around is the only sensible and efficient approach. The



Commissioners should therefore conclude that the SB 3 standards apply to BRA’s permit and

answer the certified questions accordingly.
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